O©CoOoO~NOoO Ok WDN P

Q1:
Q2:
Q3:

APPEAL HEARING
Case #DSRFY2019-0025
Page 1

APPEAL HEARING
Q=Mayor John Evans
Q1=Jeff Souza
Q2=Teresa Jorgensen
Q3=James Page
Q4=Clerk Lisa Leiby
Q5=City Att. Charles Wadams
Q6=Development Services Director Jenah Thornborrow

A=Wendy Carver-Herbert
Al=Mike Talbot
A2=Andy Erstad

A3=Jo-Ann Butler
A4=Chad Weltzin

Now we’ll move, uh, to our amended item, uh, G2. This is, uh, DSRFY201-
25. This is an appeal, uh, for an approval of a Design Review application, uh,
for a property located at 501 East 41st Street in Garden City. Uh, the nature of
this item, uh, requires me to go through a few things. So I’'ll ask you for your
patience as | go through, uh, the required protocol on appeal. Um, before we
enter into this item | need to ask the City Council Members if any of them
needed to clear a conflict on this issue.

No.
No.
No.

‘Kay. Let the record reflect no conflicts have been declared. Um, next, uh,
beginning of the hearing I need to identify for the record, uh, what’s being
appealed. And the i- the specific items I have are, uh, two items. One is failure
to meet design standards. The second is failure to meet parking standards. Uh,
next item, um, | have the Appellant, Wendy CarverCarver-Herbert. | see you
here. And, uh, La-\/ita-Vida Properties is represented by Mr. Talbot, okay?
Uh, I need to ask each of you at that point if you have any issues with the
content of the record. That would be the record of the Design Review hearing.
‘Kay. Vitda says no. ‘Kay.
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Mr. Mayor, for the record both - both the Appellant the Respondent indicated
no. Is that...

That’s good.

Okay. Just for the record, thank you...
Okay.

...Mr. Mayor.

Okay. Um, the evidence and information considered unless the City Council
directs otherwise the appeal will be on the record of the Design Review
Committee including any audio recording or transcript, if one exists, of the
hearing in front of the Design Review Committee. Uh, and such new evidence
as may be presented. Again, this is at the, uh, direction of the City Council.
The parties should be prepared to present the City Council with citations to
the record and/or transcript if one exists by page number which supports the
party’s respective arguments. Asking questions of the parties the City Council
should be prepared to reference citations to the record and/or transcript if one
exists by page number. The standard of review, the City Council’s role is to
review the decision of the Design Review Committee. When reviewing a
decision of the Design Review Committee the City Council shall review the
record of the Committee with due regard for the Committee’s decision. The
standard of review of an appeal from a Design Review, uh, decision for the
City Council shall - shall not be de novo. But the record may be supplemented
by such new evidence as may be presented. The standard of review shall be
governed by the following. Uh, there’s one item. Deference - due deference
shall be given to the actions of the Design Review Committee. Burden of
proof in all appeals pursuant to Title A-8 of the Garden City Code, uh, shall be
on the Appellant. The order of the hearing we will hear from the Appellant
first. Uh, who will state their argument. Second, the Respondent will present,
uh, their argument. Third, the Appellant shall present any rebuttal argument.
The City Council’s action, uh, deliberations and the oral opinion of each item
appealed must be concluded prior to adjourning of the hearing. The decision
for each item being appealed must be determined through a separate motion
and voted on through a role call vote. So each member of the City Council
may make his or her vote individually. After hearing on the appeal the City
Council shall make its written, uh, decision and adopt findings of fact and
conclusions by its next regularly-scheduled meeting. City Council decisions
may include, uh, affirm, may include in part or the entirety of an action to
affirm, vacate, remand or reverse. Affirm means to agree with and confirm the
Design Review Committee’s decision. Vacate would mean to cancel or render
the Design Review’s decision null and void. Remand would mean to send
back to the Design Review Committee for further action. Um, reverse would
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be to change the Design Review Committee’s decision so that the decision of
the,-uh, Design Review Committee is overturned. Then Council, uh, there are
various grounds for affirming a decision by the Design Review Committee.
Um, they include, uh - uh, if it’s for affirming it would be if the - if the Design
Review Committee inferences, conclusions or decisions are not in violation of
constitutional or statutory provisions. If the Committee’s findings, inferences,
conclusions or decisions are not in excess of the statutory authority that they
have, uh, are not made upon unlawful procedure, or not supported by
substantial evidence on the record as a whole, and are not arbitrary, capricious
or an abusive discretion. Grounds for vacating, remanding or reversing a
decision would be if the true intent of Title 8 of Garden City Code or the
codes adopted there under have been incorrectly interpreted. Uh, if they do not
apply or an equally good or better form of construction should have been
applied, or are not supported by the weight of the evidence, or a significant
error in the application that’s been identified, or a significant violation of
notice provisions, uh, have been, uh, enumerated. Or there is a significant
error identified or, uh, and significant error in the application of approved City
policies that is identified. Okay. Thank you for your indulgence. So we went
through that. Um, we will now, uh, proceed. Hey, Ms. Carver-Herbert? Uh,
welcome. | will have you stand over here. And proceed at your pleasure.

Thank you, Mr. Mayor and City Council. I’'m Wendy Carver-Herbert. | live at
8515 West Atwater Drive. Um, Mr. Mayor, since I’ve provided written
testimony ahead of time, um, I don’t feel compelled to the need to actually
read it word-for-word, um, in to the record unless it would be the request of
the Council to do that.

Uh, is there any request by the Council to read her written testimony that was
in the packet into the record? It’s in the record because you’ve submitted it in
the...

HhadAhead of -at-time H#’s-as requested.

...ahead of time - yes.

Yes.

And thank you for doing that.

Yes. But | do have actually 1 think probably just what I would consider more
of a summation 1 think.

Yes.

Okay. Um, so I think as you all know I’m not a lawyer. And, um, | don’t have
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pages and pages of case law to refer to in defending my reasons for this
appeal. Um, but there are a few things that I’ve learned over the years in my
quest to be c- to be a better community advocate. Particularly as | attended
Smart Growth ldaho Citizen’s Planning, um, Academy. And particularly the
sessions by University of Idaho Law Professor Stephen Miller who specializes
in land use law. What I learned, um, was a city has broad latitude in its land
use decisions as long as its findings of fact are strongly written and supported.
And it only takes one reason for denying an application or overturning a
decision of a planning official. So if | were to hang my hat on anything,
frankly, not too, um, exciting, but it would be the parking standard. Um,
because residential parking requirements are clearly defined in Garden City
Code 8-4d4D-5. This application does not meet the requirement period. One
reason that’s all it takes. But I think it’s important to provide some context for
any sort of a decision that you might make. While relying on the
comprehensive plan and the land use map cannot solely be the grounds for
denial of an application. A design standard referenced in my written testimony
does provide that context. It’s really important to point out that the
comprehensive plan is actually codified by reference in Garden City Code 8-
4b4B-1€1C. As it relates to development being compatible with the intended
character of the neighborhood. That character should not be determined by
just one property owner who is proposing a massive development that is three
times taller than its own approved adjacent buildings and far exceeds the
height of anything for miles. Character should rightfully be determined by the
neighbors and citizens who have lived - who live in the City and provided
their input through a process, republic process as they did during the 2019
comprehensive plan update. The City’s egregious failure to ensure height
standards are in conformance with this comprehensive plan and are clearly
defi- and, um, are clearly defined in a zoning code, unfortunately, only
victimizes the citizens who live here. So, in summary, make it simple, is the
design standards that provide the context and the motivation for overturning
approval of this application. But it’s the failure to meet the City’s residential
parking standards that is the solid findings of fact that I’m confident will hold
as a legal reasoning for that decision. And I ask for you to support this appeal
by review - versing the decision of the Design Review Committee. | thank you
and I’ll stand for any questions.

Thank you. Uh, questions?
Mr. Mayor, can | ask a question as point of order?
Sure.

Uh, Ms. Carver-Herbert, uh, which one of the standards do you think they got
wrong specifically?
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On the parking?

Uh, well, on either - on any of your arguments.
Okay. I point out in my original testimony.
Just so we’re all clear (unintelligible)...

Sure, thank you.

Please.

Um - okay. So under the parking standards that, um, it is parking standard 8-
d5D, or 4d-5. Um, there is a minimum parking standard for residential, um,
developments. And in the staff report - as pointed out in the staff report on
page 19, um, it goes through identifying the number of spaces, um, required
by code. And then also how the Applicant is, um, providing those spaces. So
it’s - the code requires 245 off-street residential parking spaces. However, the
Applicant is only providing 212 according to the staff report. Um, this project
is deficient by 33 residential parking spaces. And because this has changed
from a, um, commercial signif- um, predominantly a commercial use, or
basically only a commercial use to a predominantly, um, residential use with
only a very small portion of it as being commercial, um, City parking
requirements for residential developments should apply. So, again, | refer
back to my original testimony. And then, again, regarding the design
standards, | base, um, basically say that, um, Garden City Development Code
8-4b4B-1¢-1C is, um, the standard of which it talks - the purpose is to ensure
that the design of structures in site development is compatible with the
intended character of the neighborhood as set forth in the comprehensive plan.

Thank you. Uh, other questions? ‘Kay. Anything further?
Nope, that’ll do it.

Okay. Um, we’ll hear from the Respondent. And then you’ll have an
opportunity to, uh, have the last word.

Okay, thank you.
You’re welcome.
Good evening, Mayor, Council Members.

Hi. Thank you. If you would give us your name and address when you’re
ready, uh, proceed, or for the record. And...
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Mike Talbot, 1743 Bannock in Boise.
‘Kay.

And | wanna thank Ms. Herbert for her focus and her passion that we need a
lot more neighbors and people in the community that pay attention. So
whatever side of the fence we’re on | really appreciate that there’s people
paying attention. That’s kind of something we need to get a trend going
maybe. Um, we’re here today to discuss an appeal that she has filed that
somewhere that the DR committee had erred in the opinion to approve our
project back on August 16th. Um, little background real quick of why we even
came to you folks, uh, to the City to make the chance. We - we with the, uh,
conditions of our country with the pandemic and the economics we feel the
hotel was not as good a play, not good an idea. We need better housing
instead of hotel rooms. We did a traffic study and investigated that we found
45% less traffic came to the area with, uh, the residential component versus
the hotel. Um, it is a huge reduction in the vehicles in the area. Um, it
provided a better access for residential use for the community to the greenbelt.
And so we made the decision to make the request. And | thought maybe I’d
just go through where we are today. We came to the DR Committee for a
modification to our existing CUP approval. It was a mixed-use, uh, project
that included the Boardwalk Apartments as well as the 406 Apartments and
the hotel at the time. We’re requesting to modify the CUP portion of that
application, um, over on the - the, uh, single lot there on the side of the
greenbelt. Um, we didn’t request, nor are we still requesting any variances.
Uh, we’re not looking for any eenventional-conditional use permits. We’re
actually gonna abate the one we have originally got approved. Um, we, uh -
the local neighborhood originally requested - we were in the DR Committee
review they were requesting less cars. They were concerned about bringing so
many cars in. And in the end we came up with a parking plan through the DR,
uh, and staff which helped us greatly to mitigate the concerns both to
community as well as mitigate the needs for, uh, parking, uh, on this project.
What I’m gonna do is ask that, uh, Andy Erstad step for a moment to just talk
with about the merits of the architecture of this project ‘cause it’s a significant
project. Uh, and then Jo Ann Butler will address the question of the
compliance to the comprehensive plan which we think is fully complied with.
And then Chad Weltzin with Erstad will also come up and talk about the
parking matter and give you some mechanics of that. | do wanna note that,
um,{unintetigibleyHanna’s write-up in the staff report kind of didn’t
necessarily reflect all the facts back in the, uh, the apartment, uh, application.
So in the beginning she made a conclusion. And then in the end she wrapped
it all up in a bow and basically said, “But in the end we were conditioned. We
have a 14, uh, cross park agreement requirement which is conditioned on the
property. And we’re willing to comply with that as well as if we needed to
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park more parking we have that opportunity.” So the parking really - the
deficit of the parking that’s in the staff report ultimately we get mitigated with
this cross park agreement. So if | could ask that Andy step up first and then
we go through it.

Mayor, Council Members, my name’s Andy Erstad, Erstad Architects, uh, 310
North 5th Street, uh, Boise. Um, you know, at the end of the day, uh, we feel
that the Design Review Committee did make the right decision with the
findings of facts and conclusions of law. Um, we’re really excited about this
project. And, um, as, uh, Mike indicated the - the change from, uh, from hotel
to residential is actually a decrease in - in load on the street system and things
of that nature. Also | wanted to just touch a little bit on, uh, some, uh, j- just
the concept of the project and how it’s enhancing, uh, the greenbelt. It’s
enhancing and creating a vibrancy. And it’s gonna bring an energy to that
general area which is across both east and west of - of, uh, Veterans Memorial
Parkway. We’re seeing a tremendous amount of - of positive growth and feel
energy and - and vibrancy. Um, I, um, as - as Mike said, uh, Jo Ann’s gonna
talk a little bit about the - the ordinance and the findings of facts based on the
ordinance. And, uh, Chad Weltzin will talk about the - about the specific
parking. YmAnd, I’m here to - to say we’re really excited about - about the
project. And the Design Review did come to the right conclusion and made
the right decision. Please uphold {unintetigible} their decision. Thank you.

Good evening, Mayor, Council Members. Jo Ann Butler, um, 967 East Park
Center Boulevard rep- representing the Applicant. As Mike said we have
appreciated the comments from the neighbors. Um, ever since the original
application in 2019 these comments have assisted the City, uh, guide the
project. And just one example, the neighbors in 2019 were very concerned
that the Applicant was providing too much parking. And Mr. Weltzin will
review this a bit further. But the comments of the neighbors in 2019 prompted
a parking study to be done. And a formal determination regarding the level of
parking that’s appropriate for this project. It led to a condition of approval that
required a shared parking agreement prior to building permit, um, approval.
So when the Design Review Committee heard this amendment to the original
project it weighed the substantial design facts presented all of which
supported the Committee’s conclusion of law that the application meets the
required City code findings and should be granted. To explain further in our
letter to the City that there was no error by the Committee and with no error
the decision of the Committee should stand. An item raised by the Appellant
claiming that the application does not meet the intended character of the
neighborhood as guided by the comprehensive plan is just misplaced. The
intended character of the neighborhood is that of an activity node. And transit-
oriented development that encourages increased density. The intended
character is also reflected in the zoning ordinance including height which the
City has already legislatively adopted as being in accord with the
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comprehensive plan. The legislative intent of the City is not to set a height
limit on this zone. And that is what a majority of the Design Review
Committee found when it approved the design of the application. To set a
limit, to set a height limit, the Committee said would be arbitrary. Of course,
we all those if the community wants to set a limit to height in this area or
anywhere in the City the proper way to do that is to limit the height across the
board for all developments by making a change to the zoning ordinance and
not to single out a particular development in connection with a Design Review
hearing. So the Design Review Committee did work diligently to review this
application with the Applicant, the staff, and the neighbors. There was no
error by the Committee, and none has been shown by the Appellant. So we are
asking the Counsel to please respect the Committee’s decision. Unless there
are questions of the Council I’ll turn the podium over to Mr. Weltzin.

Questions, Council? Thank you.

Chad Weltzin Erstad Architects, 310 North 5th Street, Boise. Um, Mayor and
Council Members, uh, to get specifically at the parking issue. Um, the code
that’s been, uh, referenced in the Appellant’s letter, um, 8-464D-5a5A, um, is
a table of specifically for residential only uses. Um, it was clarified by the
City to us on a number of occasions that our project falls under 8-464D-5b-5B
which is for mixed use projects. Which states that the minimum and
maximum number of required off-street vehicle parking or nonresident
potential uses and mixed use shall be determined by the planning official. So
we further asked about that, okay, planning officials, what do you want us to
provide? And what we were informed was that we should put together a - a
study, a parking study and propose a parking plan as part of our application.
We did that. And, um, ultimately through the hearing process and the original
application, uh, our proposed ratios were approved. Um, the reason for the -
the mixed use section of code, of course, is to give some consideration to the
fact that parking spaces which during the day are used by retail attendants at
night become available for guest parking of the residences. So, um, that -
that’s why that section of code specifically says that mixed uses, um, the
require- the number of parking spaces required shall be determined by the
planning office which, again, was deferred to us to propose a plan for parking.
We did that. It was approved. And that is acknowledged in, um, in, um, Ms.
(Veal)’s, um, staff report which does go through some of the calculations of if
the residential table were to apply to us it summarizes that. But at the end of it
it says guest parking and retail parking is consistent with the ratios already
approved in the original project. Uh, one guest parking space for every eight
units. And one retail parking space for every 300 square feet. So we feel we
are being completely consistent with the parking ratios that were proposed,
reviewed and ultimately approved. I would answer any questions.

Any questions? Okay, thank you.
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I wanted to make one point of clarification, um, as we focus on this - the
service of it’s mostly focused on the parking standards. And | believe she’s,
uh, referencing us toward a residential component within the, uh, code. But
we are a mixed use. And, uh, we are gonna be in compliment with our
property next door. Which is, uh, the Boardwalk Apartments that has about
21,000 square feet of retail. And so in compliment with that, in concert with
that, is why we planned the first floor being 2,000 square feet of retail ++-and
the open plaza. And it will feed next door to the other retail spots that are on
{unintethgiblejthe river already. So we still see ourselves as a mixed use and
not a residential. Even though we have reduced some of our commercial space
from the hotel side. Any questions?

Questions?
Thank you for your time.
‘Kay, you’re welcome, thank you.

Mr. Mayor, | have a point of clarification from the City Attorney or the
planning official if I could. We keep, uh, comingling this specific project with
the other ancillary projects that are part of the - the totality of the
development. But we’re not talking about -- this is my interpretation -- we’re
not talking about those other projects or what the use is or anything else.
We’re only talking about the - this project where it’s been changed from, um,
the previous applications. Would I be correct in that?

Council President Souza, you would be correct in that (unintelligible)...
Thank you.

But, Mr. Mayor, before Ms., uh, Carver-Herbert comes back up for her
rebuttal I just have a legal question and 1I’m just the attorney. But as | review -
make findings under 8-6b6B-3 -- and | don’t know which one of those
findings under 8-6b6B-3 that Ms. Carver-Herbert thinks they did in error. So
I’m - I’m hoping maybe she could respond to that in her rebuttal. Because
those are the findings. It’s 8-6b6B-3. And there are seven specific findings
that are in the decision document. And if you’ll allow me, Mr. Mayor,
Members of the Council, it’s specifically on page 8, 9 and 10 and 11 of their
decision, those are the required findings under 8-666B-3. Thank you, Mr.
Mayor.

All right.

Can you reference the -- | apologize -- can you reference the packet page
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number by any chance?

If, uh, if it please the Mayor and Council, um, the packets a little confusion -
confusing. It’s, uh, it’s a different hyperlink. So you go to Ms. Thornborrow’s
memao.

Mm-hm.

And then she hyperlinks the - the record documents. And so you go to those
hyperlinks. And then it is the decision document from the Design Review
Committee that was signed on August 16th of “21. So I wish I could, uh...
No. That...

...(unintelligible)...

...that’s perfect.

..but it - it’s hyperlinked in the - in the record.

And what - which page numbers again?

On the decision document, uh, Council Member Jorgensen, it’s page 8. 9, 10
and 11.

Thank you.

Yes.

Hm. I’m not sure (unintelligible) because this document only has five.

Mr. Mayor, Members of the Council, if you, uh, would like to see that on the -
- and we can do a shared screen -- it would just take me a minute to find that.
Would that be helpful?

Sure.

Another.

Another point of clarification, it actually is in the packet on page 143 if that’s
easier to get to.

Okay.

Uh, where the decision document starts.
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Which - | didn’t understand.

One forty-three.

One forty-three. | - | guess it...

That’s correct.

At 143.

Um, and then specifically on page, um, 152. Or, excuse me, 151.
(Unintelligible)...

Um, and 150. So it’s item number 26 in the findings of fact starting on page
150.

Okay, thank you.
Thank you.

Inintethigible)-It looks like Ms. Carver-Herbert is ready.

Okay, you bet. Thank you. Thank you.

Mr. Mayor, Council, Mr. Wadams2 Um, | believe that, um, the standard that
design - the findings of fact the Committee did not, um, correctly interpret
would be the very first standard that you would find on page 150. The
proposed design is in conformance with the purpose of the Zoning District and
all the dimensional, uh, regulations of that district. And, again, | know that the
- the, um, this relates again, this is why the parking comes in to, um,
significant, um, area of importance, um, because the parking standards for
residential developments is clearly defined in, um, the zoning standards. So to,
um, go ahead and try to go through, I tried to capture what I could of, um -
um, the Applicant’s, um, response. Um, first of all I think it’s important to talk
about the - the traffic study. Um, traffic studies are not required for residential
developments. And, um, as Council Member Souza, you pointed out there’s
like a great deal of complexity, um, wrapped up into this project. Because you
can take into consideration its original project with two other buildings that
were brought in to consideration. Now we have only one out of those three
buildings that, um, has completely, um, changed - changed, um, dramatically.
And what’s happened is that partic- that one building was -- to the best of my
understanding -- a hundred percent commercial. It was intended to be a hotel.
It was a nine-story hotel. Um, and the parking study that was done was
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needed. Because as Ms. (Veal) pointed out -- and | mentioned this in my
testimony -- that, um, Ms. (Veal) pointed out that there are no defined parking
requirements for commercial uses. That’s in line for-4-39 of transcript number
3. So in circumstances when there are no - Garden City does not have, um,
parking standards for commercial developments. And in those cases where
parking needs to be determined one aspect of that that can be provided for the
planning official to make a determination of whether parking is appropriate
for that particular use, the Applicant can provide a parking study. In turn that
appears to be what this Applicant then did, um, indeed do. Again, the point
that I’m trying to put across is this is not the same development. This is
essentially an entirely different use from what was originally proposed in the
original application. It is now a residential development. Almost, um, I
believe 293,000 square feet and less than 1% of that is now commercial. |
could concede that you might be able to use the commercial standard provided
in their parking study for that 2000 square feet of commercial which | believe
IS seven parking spaces. But west of that development 293,000 square feet is a
residential development. There is no way that you could think of it as being
anything different. Um, they mentioned the 45% less traffic. Um, but | would
have to say that 40% - 45% less traffic does not necessarily equate to fewer
needed parking spaces. Again, Garden City residential code is very clear.
Now, Ms. Butler peinted-points out that the neighbors had some concern that
perhaps there was too much parking. And | believe, um -- and I’m going a
little bit from memory, but -- | believe that in earlier, um, testimony the part of
the concern the neighbors had about this was because, again, the complication
of this project, part of this project was on R30 zone - on R30 zone property.
And part of it was on C2 property. Again, the confusion. The Applicant was
looking to be able to provide a portion of its parking on the R3 zone property.
And so, therefore, the neighbors were very concerned about this. And it
happened to be that that R3 zone property was adjacent to the neighbors. So
that’s what the concerns they were trying to draw from the fact that they were
concerned there may be too much parking. Because a large portion of the
burden was going to be falling upon the neighbors who lived on 40th Street in
which parking was having to come into 40th Street in order to access parking.
Um, it was mentioned that they were guided by staff to use mixed use. Um,
and that’s why this, um, that’s why the parking study ended. This project was
solely - again, this project was solely a commercial building, um, prior to its
new use. The one thing that | wanna be able to - to mention is there was a
great deal of confusion once again. So | can point out on, um, page 8 of the
staff report, um, it talks about the under - under the comprehensive plan this
development falls under three different, um, land use designations. There’s
mixed use residential, there’s neighborhood destination, and transit-oriented
development node. And there’s the Green Boulevard corridor. And, um, as
stated in the - in the report it says the development is located within the C2
zoning district which does not have a height or density maximum. Therefore,
the 18 stories are proposed e+ta-coare in code-compliant. Additionally, the
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development or, um, development meets (the division) of the comprehensive
plan neighborhood destination center and transit-oriented development node
by providing a high density multistory residential structure and mixed use.
However, the development appears to have conflicting designations. There is
a conflict between the neighborhood destination node and the mixed use
residential designations. In that the latter asks for lower density residential
with the maximum height of two stories. So, again, there’s a great deal of
confusion that’s created, um, with this particular project. And all I can say is it
is no longer a hundred percent commercial project. It is a residential project
with the very small number of very small percentage of commercial
development. And, therefore, it’s my position that the residential parking
standard should be applied.

Any questions? Okay. Thank you. Sorry. Uh, Council, that concludes the, uh,
presentations by the parties.

Mr. Mayor, point of order before you go the deliberations if | may.
Certainly.

And I’m not trying to put words in anybody’s mouth. Um, so if I am
misinterpreting this, uh, I would like to stand corrected. But sounds like we’re
already having - the council only needs to look at the first standard. It looks
like she’s only contesting the first standard. And so the other standards - |
mean, she’s not appealing the other standards. It looks like she’s just
appealing the first standard. And regarding parking standards and design
standards. But if she’s only appealing the first standard then there’s no reason
to go into the other standards.

Okay.

Would be my thought. Thank you. Have I got that wrong, Ms. Carver-
Herbert?

(Unintelligible)...

Well, yeah, we need to - | need to make sure what we’re deliberating on. So...
Right.

Um, let the record reflect that, uh, Ms., uh, Carver-Herbert is answering -
preparing to answer the question posed by Counsel as a clarification on which

standard or standards, uh, she is applying in her appeal.

Thank you, Mr. Mayor.
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‘Kay, Ms. Carver-Herbert, uh, the - you can answer the question.

Okay.

But we’re not gettin’ in to anything...

No, that’s fine.

Oh, okay, alright.

No, that’s fine. I just - in clarification I - | do believe, um, I think with the
point that the parking could create an impact on, um - by not having the
parking | think that it could actually arguably violate the proposed design -
that the proposed design adheres to the standards for the protection of health,
safety and general welfare.

Number two.

I think that’s all that | can bring to the table at this point.

Okay, thank you. ‘Kay, Council, uh, items, uh, standards one and two have
been identified for the record.

Can you clarify what you mean by that?

Okay. So...

Because we...

...oN pa...

...we have - we have written testimony (unintelligible). We’ve had testimony
from those who were here that doesn’t exactly - and then we have the decision
from the Design Review. And so I’m trying to understand what the - where -

where we’ve landed.

Um, well, the initial, uh, admonition is you’re gonna take the totality of
what’s been written and what’s been...

Okay.
...presented here tonight. Uh, and, um, you’re standard is, uh, written standard

is that, uh -- just a minute -- um, the standard of review is that you, uh, give
due regard, uh, to the Design Review Committee’s decision. So, uh, if, uh,
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what you’ve heard or read would indicate that they made a material error in
their decision then you need to identify that. And you can change their
decision. So with that, uh, the matter’s now properly before the City Council
for deliberation. So since two standards have been identified I’ll start with the
first one. Uh, the proposed design is in conformance with the purpose of the
zoning district and all dimensional regulations of that district. The Design
Review Committee found that the application meets this finding. The
application is located off Veterans Memorial Parkway in the C2 general
commercial and mixed use, uh, residential future land use designation. The
application is compliant with all provisions set forth in Garden City Code 8-
2¢2C. And is in alignment with the comprehensive plan’s future land use
designation. So, uh, that was the decision of the Design Review Committee.
So, um, if you wanna start on that deliberation that the Design Review
Committee, uh - uh, error in that finding.

So, Mr. Mayor, I’ll take that one first. Um, | believe the Design Review
Committee did error in that, uh, decision and in that finding. And | wanna
elaborate a little bit on that. What - what we have is - I’m - for - for lack of a
better, uh, classification, or whatever, we - we have development A,
development B, which are the other two. And we’re gonna call this one
development C which we’re talking about tonight. And what’s happened is
regardless of what the reasons are we’re getting this, uh, you know, the covid
reason, or whatever. Um, | - it - it just seems odd to me that you would make a
decision of this financial magnitude on - on something that I - | think is
temporary. Um, | - it just strikes me as a little bit odd, uh, the reason on that.
And so I guess the cynic in me comes back to was, you know, all through the
process before going all the way back to 2019, it feels to me a little bit like
there was one project that was proposed - proposed and eventually approved.
And then there’s something be changed now later. And it’s not the same
project. Um, not at all. Um, when you’re looking at the total square footage of
the project, uh, considering all three pieces combined, you’ve taken the
biggest piece of the project, or probably, uh, it’s certainly in excess of 40% of
the square footage, well, maybe more than 50 or more, | - | don’t have it in
front of me what - what all the square footages are, and change the use from
commercial to residential. And so, to me, we’re not even talking about the
same project anymore. And - and now we’re lumping together the other two to
justify the third what’s happening. But we’re - we’re not talking about the
other two. We’re only talking about this one. And when you take this one and
you change it from a large commercial use to an almost entirely residential
use and you’re not making changes at the margins. You’re - you’re not
increasing it from nine stories to ten. Or you’re not increasing the total
footprint of the building when - when you’re essentially doubling the size of
that component and completely changing the use. We’re not talking about the
same project, um, at all. I mean, it just - it’s not the same thing. So, um, what -
whatever the application was for the original this component of it, um, let’s
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just call it part C. And so I’m looking at this now and saying is the proposed
design in conformance with the purpose of (unintelligible) it’s - it’s not the
same project. Um, and so for that reason I - | believe that the, uh, um, you
know, the finding of the DRC was incorrect.

‘Kay. Further deliberation?
Mr. Mayor?
Mm-hm?

Unintethigible)At my core |, uh, really agree with, um, Council President
Souza insofar as the project before us is not the - it really in no way the same,

um, project. And I heard today in testimony our reliance on kind of a cross
parking agreement or, uh, you know, a - a, uh, a project that hasn’t - has yet to
be filedbuilt. And | may also be cynical. But we really don’t have reliance on
those other two projects when we know that the first one’s been changed.
This, uh, you know, and I’m not saying that it’s a disingenuous change. But
it’s - it’s not a hotel with rooftop bars and restaurants and commercial
shopping. It’s, uh, it’s high density housing is what it is. Um, and - and it
relies -— to meetekay. Well, and let me back up just a bit. This standard - we
cannot ignore the zoning C2. | mean, that’s - there’s not dimensional
standards that’s - that’s clear in our code. Uh, I - I think that the bigger
question is - is this still - is this still as proper for - for a C2 zone? That’s -
that’s the overarching question. | would say that the land use handbook, uh,
that was, uh, published by (GibbensGivens) (uaintethigiblePursley) references
for propriety of opponents to a project to reference the comprehensive plan.
And for that, um, Ms. Carver-Herbert should be commended. Because the -
the comprehensive plan that she references, uh, quite well in - in our materials
-and | - | read every word twice, um, in this memo. Uh, there’s - there’s
attention, however, with this approach of - of using the comprehensive plan
insofar that the Supreme Court on a number of occasions has - has held that,
uh,_in- intention of a comprehensive plan and zoning ordinance, the zoning
ordinance will control. And we have a C2 zoning ordinance here, uh, you
know. I guess forecasting what we might see under (LLUPAleopa) if this
were to go that way. It’s clear that the zoning, uh, ordinance would control
over the comprehensive plan when those two were found to be in conflict.
There’s no fewer than eight cases that reference that in the case law that I
read. | think the question here -- and | realize that we need to narrowly focus
this to standards one and two, um -- I just go back to | don’t - I don’t see this
being C2 commercial. | don’t see it really being mixed use. Might be a very
small percentage of it. An eyedropper of fluid in the river of water | guess
makes it - makes it somewhat mixed. But this is not the spirit of mixed use in
my opinion.
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Mr. Mayor and fellow Council Members. Um, | - | agree. Uh, and | am going
to also elaborate somewhat. Um, | agree with the President of the Council,
Souza, on the - there needs to be a separation. This specific development
needs to be considered on its own merits. | also agree with Council Member
Page that this does not pass the sniff test for mixed use. Um, and | want to
applaud Ms., uh, Herbert, Wendy Carver-Herbert for her diligence and very
specific, um, as she called out some of the concerns. I think it - it resonates
with the community. And | appreciate that you acknowledge that. Um, and
I’m gonna go a little bit further and state that, uh, where there was a
tremendous amount of enthusiasm for the broad mixed use in a hotel and the
vibrancy as described, um, there’s a disappointment to see it be turned into
high density housing. Um, | am very, very sympathetic to covid and the
conditions that it is creating in - in all industries and in the economy. |
recognize the fact that financing can be a real challenge. | think Ms. Carver-
Herbert also posed a good question can this be slowed down? Does it need a
decision right now echoing Council Member Souza’s. | tknewijdon’t, you
know, if there - it’s not my money, of course. But my preference would be to
take a wait and see approach. Allow this to settle if at all possible. And to, uh,
retain it as a very high mixed use hotel. Something that is vibrant that brings
excitement to the City. Uh, but bottom line, um, I - I concur with both Council
Member Souza and Council Member Page that, um, this needs to, uh, be
reversed.

‘Kay. Any other - any other comments on item one? ‘Kay. Um, so, uh, we’re
required to, uh, make a decision, uh, that you vote on in a roll call vote. Uh, so
what I’m hearing is that the Council, uh, believes that the Design Review
Committee erred. And so as item - the first item on page 50, so that needs to
get articulated with, uh, some specificity into a motion by {someonej.

Mr. Mayor, | would, uh - (unintelligible) want this in a motion that, uh, that
the - the findings of Design Review Committee were in error. Specifically
that, uh, the design is in conformance with the purpose of the Zoning District.
And, uh, the dimension regulations of that district.

Second.

So would you repeat the motion for me? I’m sorry.

That’s okay.

The point of order today respectfully requests of council present that he say
why, because why, for staff, to write it up.

Um, that the - basically the - the - the nature of the project has changed from a
commercial mixed use project to a residential project. So the - the - it goes all
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the way back to the original application {for me}. To meet this this isn’t a
change to an existing application. This belongs as a completely new
application. And so, um, this design is not in conformance with the purpose of
the Zoning District and is not in conformance with what was originally
applied for.

I’ll renew my second.

‘Kay, thank you. Got a motion and second. Any discussion? Clerk call the
role.

Council Member Souza?
Yes.

Council Member Jorgensen?
Yes.

Council Member Page?
Yes.

Then the other one, Mr. Mayor, | believe that the, uh - which Ms. Herbert was
the - the proposed design (unintelligible) standards for the protection of
health, safety and general welfare of the City. Um, | also believe that, um, the
project is not, uh, or the Design Review Committee erred in that decision as
well. Mostly going back to the 8-4b4B-1e-1C that was referenced when - I -
when - when you change the nature of a neighborhood like this | - somebody’s
gotta go first. | think the Applicant, uh, mentioned that that a change of this
magnitude always is somewhat shocking. But this isn’t the only change that
we - we’ve had. And - and it’s certainly not the only change that, um, this
council and - and the City has already proved - approved. And, uh, for
pending other projects, uh, of 34th Street, uh, among others. This - this project
IS just, to me it might be just so completely out of scale with everything else
around it. Um, all the way from, uh, what’s happened on 43rd Street, 42nd
Street. Um, it’s - it - it’s not in any way, shape or form like the existing
neighborhood. And, to me, the idea that you would have other like
developments comes somewhat close to it or you have another project that
would be complimentary to it, is, I don’t know, | don’t see that at all. Uh,
because so much of what else is around there has already developed. So
anyway for that reason I also believe the Design Review Committee was in
error.

Further discussion on number 2?
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Mr. Mayor, just feel like with number 2 we need to focus, um, turn a bit to the
general welfare, uh, of the safety and I guess protection of health. In here, you
know, | don’t wanna imagine facts. But people out and about moving, uh, you
know, from home to - to their cars. Uh, there’s, you know, especially at night
or in inclement weather, uh, you know, the closer that distance of the vehicle
to - to where they are parking and transporting groceries back and forth
potentials for slips dealing with night {aine}-, potential safety issues. Uh, |
think we need to tie a nexus in this finding as - as to how this would be
different. Um, were it a - as originally proposed, uh, where it was found to be
compliant. Um, and, uh, (unintelligible) my collegues as how to craft that.
‘Cause | do think it’s important to touch on the safety and health if we’re
going to bring condition number 2 into the - into this as our appellant has
requested. It’s tough to do without imagining facts{unintetigible)...

Well...

Yeah.

...it just - you know, a 8-4b4B-1(bB)e-C - 1&-1C says that, um, the design
structures and sight development is compatible with the intended character of
the neighborhood as set forth in the comprehensive plan. It’s not just that it’s
set forth in the comprehensive plan, it’s set forth with all the neighborhoods
that are around it. And, um, something three times the size of everything else
is - is not compatible with that neighborhood. Um, so I don’t think I’m
imaging, | mean, | think that’s a fact. And it’s, um...

But I’m - I’m looking...

That’s what - that’s what I’m focusing on.

...In - in particular at number 2.

Yes.

Yes, sir.

The health, safety and general welfare.

The general welfare of those other neighborhoods is - is impacted by...

There we go.

...something, uh, of that magnitude and scale with - with what has been
approved and what is present already. So...
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And, Mr. Mayor, just point of order, (unintelligible) and we talk so much I
don’t usually prefer to do this during deliberation, but I think it’s important to
remember that is the PUD and they were asking for parking waivers. So
parking waivers were granted. That sounds like the Council - it’s not - it’s fine
with parking waivers being granted for health and safety-+reasens.

Well, we’re in the deliberation. Uh, the hotel was approved as a PUD. Uh, the,
uh, current project that’s subject to this appeal is a permitted use in a zone. So,
uh, to drill on the proposed design adheres to standards for the protection of
health, safety and general welfare, uh, is the -- if | understood Council
President Souza correctly, uh -- he stated at, uh, general welfare would mean
it’s not in the best interest - interest because of the scale or the size of the
project in relation to everything else around it, am | correct?

KayCorrect.

‘Kay. Further discussion?

No, sir.

‘Kay. What’s the pleasure of the Council?

Uh, Mr. Mayor, we’d move that to find, uh, the Design Review Committee
decision in error. Um, because it does, uh, adversely affect the general welfare
of the community.

Second.

Had a motion and a second. Any further discussion? (Hearing none) will the
clerk call the role.

Council Member Jorgensen?
Yes.

Council Member Page?
Yes.

Council Member Souza?
Yes.

‘Kay, Council. Now we’ve made a decision on these two criteria. Now you
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need to make the decision on the, uh, the appeal itself.

Uh, Mr. Mayor, |1 would move to vacate the decision of the Design Review
Committee.

Second.

I’ve got a motion and a second to vacate. | presume on the basis of the
decision you made on items 1 and 2.

Correct, Mr. Mayor.

‘Kay. Further discussion on the motion? (Hearing none) call the roll.
Council Member Page?

Seeend: | - 1 - I’m sorry.

That’s okay.

I - I would prefer to see a remand, um, to remand this back to the Design
Review for further findings on these two issues. Um, and | realize there’s a
motion and second. So, uh, | just wanna state that.

‘Kay. The motion on the floor is to vacate. Uh, the discussion was a
preference by Council Member Page to remand as opposed to vacate. Uh, so
unless | hear a withdrawal with a motion we’ll vote on the original motion.
‘Kay. Hearing no withdrawals would Clerk call the role?

Council Member Page?

No.

Council Member Souza?

Yes.

Council Member Jorgensen?

Yes.

‘Kay. The decision has been, uh, vacated.

The transcript has been reviewed with the audio recording submitted and it is an accurate
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